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In recent years, Ukraine has received not only new legislation, a new
Received: 20.8.21 regulator, but also a new national intellectual property body. On the
Revised: 25.10.21 initiative of the Ministry of Economy of Ukraine, Resolution of the Cabinet

of Ministers of Ukraine No. 1267-p dated 13.10.2020, to implement Item
Accepted: 11.11.21 7.1 of Section II “Final and Transitional Provisions” of the Law of Ukraine
No. 703-IX “On Amendments to Certain Laws of Ukraine Regarding the
Creation of a National Intellectual Property Body” dated 16.06.2020
determined that the State Enterprise “Ukrainian Institute of Intellectual
Property” performs the functions of the National Intellectual Property Body.
Given that the state structures considered six options for the formation of
a new national body, the temporary designation of the Ukrainian Institute
of Intellectual Property as the National Intellectual Property Body was, on
the one hand, the optimal solution, and on the other hand, the system of
intellectual property protection with amendments to some laws of Ukraine
regarding the creation of a national intellectual property body, underwent
substantial changes that could not affect the entire system of intellectual
property protection in the country. Based on the relevance of the topic, the
purpose of this paper was to figure out and analyse the state of Ukraine’s
performance of international obligations in the field of intellectual property,
as well as the adoption of a national strategy to develop the specified area
and find effective methods for its practical implementation. The leading
methods for investigating this issue were as follows: functional approach
(considers the management system of the enterprise in the form of a set
of functions, i.e.,, actions united by a common content, properties, and
nature of activity), the method of logical analysis (which is based on logical

Suggested Citation:

Svitlichnyi, O. (2021). National strategy for the development and protection of intellectual property.
Law. Human. Environment, 12(4), 85-91. doi: 10.31548/law2021.04.011.

@ ® Copyright © The Author(s). This is an open access article distributed under the terms of the

Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)
*Corresponding author



National strategy for the development...

premises and conclusions), the method of synthesis (the content of which is to combine previously
dissected parts of the subject into a single whole), the method of deduction (the method of transition
from knowledge of general laws to its separate manifestation), etc. This paper determined that the
National Strategy for the Development of Intellectual Property in Ukraine for 2020-2025 is not a
panacea for current issues. It was also found out that the basis for the unity and integrated nature
of national policy is the adoption of national strategies for the development of intellectual property.
Furthermore, the state should implement a plan for the practical implementation of the strategy
since practice confirms the ineffectiveness of the implementation of such documents after adoption.
Therefore, it is necessary to organize the efforts of all branches of government as much as possible
to focus on the performance and implementation of the introduced reform. An essential step in
this area is the completion of judicial reform. This strategy should reflect the adaptation of the
Institute of Intellectual Property to general global trends and successful European practices, contain
the purpose and ways of its practical implementation. The successful adoption of the strategy
determines the further development of judicial and legal reform in Ukraine, within the framework
of which the Supreme Court on Intellectual Property Issues has already been established, but
without the unity of legislation, its strategic coherence, it is impossible to practically implement the
initiated reform, and, accordingly, perform international obligations. The materials of this paper are
of practical value for further research on the development of judicial and legal reform in Ukraine
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Introduction

According to the provisions of the Constitution of
Ukraine, everyone is entitled to own, use, and dis-
pose of their property, the results of their intellec-
tual and creative activities. The state guarantees
citizens freedom of literary, artistic, scientific, and
technological creativity, protection of intellectu-
al property, their copyright, moral, and material
interests arising in connection with diverse types
of intellectual activity. Every citizen is entitled to
the results of their intellectual and creative activ-
ities; no one may use or distribute them without
their consent, with exceptions established by law.
These constitutional mandatory norms are de-
signed not only to promote the development of in-
tellectual property, but also to ensure the right of
a person to the result of intellectual and creative
activity - an object of intellectual property rights.

A review of the rating positions of Ukraine
regarding the creation of objects of intellectual
property rights shows the promising potential
of Ukrainian inventors. According to the annu-
al WIPO reports “World Intellectual Property
Indicators”, according to the generalized indicator
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of activity regarding applications for industrial
property, Ukraine is in the group of leading coun-
tries (23" place). Furthermore, according to the
indicator “patents”, Ukraine ranks only the 33%,
and in the rating for industrial designs (16" place).

However, with the entry into force of the Law
of Ukraine No. 703-1X “On Amendments to Certain
Laws of Ukraine Regarding the Creation of a Na-
tional Intellectual Property Authority” dated June
16,2020, which defines the powers of the National
Intellectual Property Authority (NIPA), the system
of legal protection and development of intellectu-
al property has undergone substantial changes,
which should affect the scientific research on the
creation of objects of intellectual property law.

Considering the importance of the problem,
the issues of improving the protection of intellec-
tual property, reforming legislation, have always
been in the centre of attention of researchers.
These include H. Androshchuk, Yu. Boshytskyi,
M. Dubynskyi, M. Pushkar, O. Orliuk, O. Korotun,
A. Kudin, A. Khridochkin, O. Chomakhashvili,
and others. However, against the background of
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recent changes in legislation, the issue of intellec-
tual property protection requires furtherresearch.

The purpose of this paper was to analyse the
current state of intellectual property protection,
Ukrainian legislation, as well as issues of legal
doctrine in the field of socio-economic growth,
providing innovations and systems of intellectual

property protection

Results and Discussion

Numerous discussions of practitioners, scientists,
and legislators, who in recent years paid attention
to the problematic issues of intellectual property
protection in the country, found support in the
Parliament, which culminated in the parliamen-
tary hearings “Building an effective system of in-
tellectual property protection in Ukraine”, which
took place on 16.12.2019. At the parliamentary
hearings, the main issues were the adoption of
the National Strategy for the Development of
Intellectual Property in Ukraine for the period
2020-2025; changes in the state management of
the intellectual property rights protection system,
and the establishment of the NIPA; accelerating
the updating of Ukrainian legislation according to
the provisions of the Association Agreement be-
tween Ukraine and the EU, increasing the level of
protection of intellectual property rights.

The state influence on the regulation of so-
cial relations in the researched area is exercised
according to the norms of law, rights, and obliga-
tions. However, modern trends in legal regulation
do not always consider the objective regularity
of ensuring proper security and protection of the
rights of those entitled to objects of intellectual
property rights. These rights are related to sep-
arate legal regimes of objects of intellectual prop-
erty law because the legislator does not always
consider the practical component, which acts as a
guarantor of intellectual property protection [1].

Adoption of the National Strategy for the Devel-
opment of Intellectual Property in Ukraine has cre-

ated issues in this area of public relations, which is
important for the country’s economy. Over the past
30 years, there has been a decrease in patent activ-
ity and the quality of patentable offers in Ukraine.
Ukrainian inventors do not see any prospects for
implementing their ideas or do not have the means
for patenting because the entire process from in-
vention to patenting costs from 5 to 15 thousand US
dollars. In the world, most patents belong to the 5%
and 6th technological paradigms, in Ukraine - only
to the 3rd and 4th. This situation is not accidental.
The percentage of science funding in GDP in recent
years is approximately 0.37-0.47%, which is 10
times less than, for instance, in Israel. Highly qual-
ified industry and factory science was destroyed
in entirety. While from the submission of foreign
advisers, there are always conversations about the
need to merge university and academic science,
which will lead to the final destruction of academ-
ic science as well. The number of researchers has
also decreased substantially over the past 30 years.
New research equipment is not purchased [2].

Today, Ukraine is still on the list of countries
that do not provide protection of intellectual
property rights and are monitored by the Office
of the US Trade Representative - the country
is in the Priority Watch List group of countries.
The main problematic issues include 1) unfair,
non-transparent administration of the system of
collective management organizations responsible
for collecting and distributing royalties to cop-
yright holders; 2) widespread use of unlicensed
software by Ukrainian state institutions; 3) fail-
ure to implement effective means to combat large-
scale copyright infringement on the Internet. Due
to Ukraine’s failure to provide adequate and ef-
fective protection of intellectual property rights,
in December 2017 the USA announced a partial
suspension of benefits for Ukraine (according to
the General System of Preferences). In 2019, the
United States resumed some temporarily sus-
pended benefits, recognizing the concrete steps
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taken to reform Ukrainian intellectual property
protection regime. The presence of issues in the
field of protection of intellectual property rights is
also evidenced by Ukraine’s low positions in glob-
al rankings: according to the indicator “Protection
of intellectual property” in the rankings of the
Global Competitiveness Index of 2019, the coun-
try ranked 118th among 141 countries; in the
International Property Rights Index (IPRI-109)
according to the sub-index “Protection of intellec-
tual property rights” among 129 countries - 88,
including according to the indicator “Perception
of IP protection” - 105%; according to the indica-
tor “Patent protection” - 43™; according to the in-
dicator “Copyright piracy” - 93" [2].

Having ratified the Association Agreement
between Ukraine, on the one hand, and the Euro-
pean Union, the European Atomic Energy Com-
munity and their member states, on the other
hand, by Law No. 1678-VII dated 16.09.2014,
Ukraine undertook to simplify the creation and
commercial use of innovative products and prod-
ucts of creative activity on the territory of the
Parties and achieving an appropriate and effec-
tive level of security and protection of intellectual
property rights. According to the agreement, in-
tellectual property rights include copyright, spe-
cifically the right to computer software and data-
bases, as well as related rights, rights related to
patents, namely patents for inventions in the field of
biotechnology, trademarks, brand names, if they
are protected in the form of an exclusive intellectu-
al property right by the corresponding national leg-
islation, industrial designs, layout (topography) of
integrated circuits, geographical indications, name-
ly indication of origin, indication of source of ori-
gin, plant varieties, protection of confidential infor-
mation and protection against unfair competition.

Article 168 of the Agreement also prescribes
that the parties may establish their unique re-
gime of exhaustion of intellectual property
rights, considering the provisions of the TRIPS
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Agreement dated April 15, 1994, according to
which the term “intellectual property” encom-
passes all categories of intellectual property.

The norms of the Agreement between
Ukraine and the EU prescribe the introduction of
progressive European legal standards and legis-
lation in Ukraine, as well as the dissemination of
knowledge about EU practices in legal regulation
of intellectual property relations.

According to the Regulation on the Ministry
of Economy of Ukraine, approved by Resolution of
the Cabinet of Ministers of Ukraine No. 459 dated
20.08.2014 (as amended by Resolution No. 124
dated 17.02.2021), the Ministry of Economy is
the main body in the system of central executive
bodies that ensures national policy in the field of
intellectual property, coordinates activities and
controls National Intellectual Property Authori-
ty’s compliance with legislation in the field of in-
tellectual property.

According to the Law of Ukraine No. 703-
IX “On Amendments to Certain Laws of Ukraine
Regarding the Creation of a National Intellectual
Property Body” dated June 16, 2020, according to
which NIPA is a state organization that is part of
the state system of legal protection of intellectu-
al property, defined nationally by the Cabinet of
Ministers of Ukraine as exercising powers in the
field of intellectual property, defined by this Law,
other laws on intellectual property, acts of the
central executive body that ensures the develop-
ment and implementation of national policy on
intellectual property, and the statute, and is en-
titled to represent Ukraine in international and
regional organizations.

NIPA operates as follows: the Appellate
Chamber for consideration of objections against
NIPA decisions regarding the acquisition of rights
to intellectual property objects, applications for
recognition of rights to intellectual property ob-
jects as invalid in whole or in part, applications
for recognition of a trademark as well-known in
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Ukraine and consideration of other issues that fall
into its competence according to the legislation;
the Attestation Commission is a NIPA collegi-
al body, the main purpose of which is the attes-
tation of individuals, who have expressed their
intention to acquire the right to work as an in-
tellectual property representative (patent attor-
ney); the Appeals Commission is a NIPA collegial
body, the main purpose of which is to consider
complaints of candidates for intellectual prop-
erty representatives (patent attorneys) against
the decisions of the certification commission and
review complaints about the actions of intellec-
tual property representatives (patent attorneys).

In the matter of NIPA activity, one should
agree with the opinion that the “national” status
should make provision for the protection of the
rights of intellectual property subjects in relation
to all objects of intellectual property law, includ-
ing the protection of intellectual property rights
in relation to breeding achievements in plant
breeding (plant varieties) and animal husbandry
(animal breed) [3].

According to the norms of the above Law, the
SE “Ukrainian Institute of Intellectual Property”
(Ukrpatent) is an institutional component of the
national system of legal protection of intellectu-
al property and exercises the following powers:
accepting applications, conducting their examina-
tion, making decisions regarding them (industrial
property); reception and consideration of appli-
cations for state registration of author’s rights
to works of science, literature, and art, as well as
for registration of contracts relating to authors’
rights to works, implementation of their registra-
tion; implementation of state registration of in-
dustrial designs and issuance of a certificate; state
registration of geographical indications; imple-
mentation of state registration of inventions and
utility models, issuance of patents for inventions
and utility models; implementation of state reg-
istration of trademarks, issuance of a trademark

certificate; implementation of state registration of
layouts, issuance of a layout certificate; issuance
of a certificate of copyright registration for a
work; recognition of industrial design rights as
invalid in whole or in part; invalidation of rights
to inventions and utility models; publication of
official information about industrial designs,
trademarks, layouts, geographical indications, in-
ventions, and utility models in the bulletin; main-
tenance of state registers; training, certification,
and registration of intellectual property repre-
sentatives (patent attorneys); maintaining the
State Register of representatives in Intellectual
property matters (patent attorneys), etc.

Ukrpatent has the following bodies: Appeals
Chamber for consideration of objections against
decisions regarding the acquisition of rights to
intellectual property objects, applications to de-
clare rights to intellectual property objects inva-
lid in whole or in part, applications to recognize a
trademark as well-known in Ukraine; Commission
on the approval of questions about adding a desig-
nation containing the official name of the state
“Ukraine” to the mark for goods and services; the
Attestation Commission for the attestation of indi-
viduals who expressed the intention to acquire the
right to work as an intellectual property represent-
ative (patent attorney) and for considering com-
plaints of candidates for intellectual property rep-
resentatives (patent attorneys) on the decisions
of the Attestation Commission and considering
complaints against the actions of representatives
in intellectual property cases (patent attorneys).

The above indicates that presently the func-
tions of ensuring the protection of intellectual
property in Ukraine are entrusted to the National
Intellectual Property Authority and the Ukrainian
Institute of Intellectual Property.

Notably, to secure and protect copyright and
related rights in Ukraine, the State Organization
“Ukrainian Agency for Copyright and Related
Rights” (UACRR), which was formed to manage
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the property rights of copyright subjects on a
collective basis, operates in Ukraine and (or) re-
lated rights and other right holders, namely such
categories of property rights as the use of copy-
right objects and (or) related rights through pub-
lic performance, recording, public notification,
public demonstration, public display, retransmis-
sion, reproduction of works, reprographic repro-
duction, industrial reproduction of works of fine
art, as well as the artist’s resale right, support to
the specified subjects and other right holders re-
garding the transfer of rights, for the use of works
of science, literature, and art on an individual ba-
sis, representation of the legitimate interests of
subjects of copyright and (or) related rights and
other rights holders in state and public bodies and
organizations, performance of certain functions
on behalf of the authorized management body.

Apart from the State Organization UACRR,
there is also a public organization “Ukrainian
Agency for Copyright and Related Rights” - an
organization for collective management of the
rights of authors of musical, literary, dramatic,
and other works of art and science. PO “UACRR”
manages the property rights of Ukrainian au-
thors, as well as represents the interests of for-
eign copyright holders on the territory of Ukraine
based on agreements on mutual representation
with foreign copyright organizations.

Notably, there are numerous disputes be-
tween these organizations regarding the protec-
tion of copyright and related rights, which leads to
numerous lawsuits between these organizations,

References

which were considered and are being considered
both in the Economic Court of Kyiv and in the
Northern Economic Court of Appeal. For instance,
Case N0.910/18496/19 dated 14.09.2021, which
was considered in the Northern Economic Court
of Appeal. Therefore, subjects of copyright and
related rights should take a balanced approach to
choosinganorganizationthatmanagestheirrights.

Conclusions

Along with the creation of a two-level struc-
ture in Ukraine to ensure the protection of in-
tellectual property, the state has issues not only
with the creation of new objects of intellectual
property rights, but also with the protection of
subjective rights of copyright holders and their
legal users, the state has not yet created a fa-
vourable environment for the commercialization
of objects of intellectual property rights, legis-
lative solutions to problematic issues of profit
distribution among all participants involved in
the commercialization of intellectual property.

The experience of the leading countries of
the world, namely, the United States, China, North
Korea, Japan, and other countries, shows that it is
intellectual property that has become the main
driving force of economic development and, as a
result, an increase in the standard of living of the
population. Solving these and other problemat-
ic issues in the field of intellectual property will
contribute to the socio-economic growth of the
country, ensuring the effectiveness of innovation
processes and innovations in Ukraine.
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HanjioHasibHa cTpaTerisa po3BUTKY Ta OXOPOHM
cdepu iHTe/IeKTya/IbHOI BJIACHOCTI
Osiexkcanap IlletpoBuy CBIT/IMYHUNA
JIOKTOp IOpUAUYHUX HAYK, Tpodecop
HauioHanbHM# yHIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bya. I'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayisn

3aocTaHHi poKH YKpaiHa 0OTpYMaJia He TIIbKH HOBe 3aKOHO/IaBCTBO, HOBOTO PETryJ/IAITOPa, ajie W HOBUM HallioHasIbHUH
opraH 3 iHTeJIeKTyasbHOI BiacHoCTi. 3 iHiniaTuBu MiHicTepcTBa ekoHOMikM Ykpainy, Ka6inet MiHicTpiB Ykpainu
13.10.2020 p. Ne 1267-p, Ha BUKOHaHHA NiANyHKTY 1 nyHKTy 7 po3ainy Il «[Ipukinnesi Ta nepexiziHi nojsoxeHHa»
3akoHy Ykpainu Big 16.06.2020 p. Ne 703-IX «IIpo BHeceHHs 3MiH 0 leIKMX 3aKOHIB YKpaiHU 1110/10 CTBOPEHHS
Hal[iOHaJIbLHOTO OpraHy iHTeJeKTyaJbHOI BJIACHOCTi» BM3HA4MB, L0 Jep:KaBHe MiANPUEMCTBO «YKpaiHCBKHH
IHCTUTYT iHTeJIeKTyaJbHOI BJIACHOCTI» BHUKOHYe ¢YHKIiI HalioHasbHOTrO opraHy iHTeJEeKTyaJbHOI BJIACHOCTI.
BpaxoBytouy, 1110 AiepKaBHUMU CTPYKTYpaMH PO3I/IAAa10ce IiCTh BapiaHTIB yTBOPEHHs HOBOTO HalliOHaJbHOTO
OopraHy, BU3HayeHHs Ha TUM4acoBUH mnepios [l «YKpailHCbKUN IHCTUTYT iHTeJIeKTyasbHOI BJIACHOCTI» B poJii
HanioHasbHOTO OpraHy 3 iHTeJIeKTyaJIbHOI BJIACHOCTI, 3 O/{Hi€] CTOPOHHU GY/I0 ONTUMAIBLHUM pillleHHSM, a 3 iHIIO1,
CHCTeMa OXOPOHH iHTeJIeKTya/IbHOI BJIACHOCTI i3 BHECEHHSM 3MiH J10 JleIKUX 3aKOHIB YKpaiHu 11010 CTBOPEHHS
Hal[iOHaJILHOTO OpraHy iHTeJleKTya/JbHOI BJIACHOCTi, 3a3Ha/jla CyTTEBHUX 3MiH, 1[0 He MOIJIO MO3HAYMUTHCA Ha
BCii cucTeMi OXOPOHM iHTeJIeKTya/bHOI BJIACHOCTI B JiepkaBi. BUXoAsA4yu 3 aKTyaJbHOCTI TeMaTHUKH, METOI0
JIOC/Ti/PKEHHS SIBJISIEThCS BU3HAUYEHHS Ta aHaJIi3 CTaHy BUKOHaHHSA YKpaiHOIO MiXKHapoJHHUX 3000B’s13aHb y cdepi
iHTeJIeKTyaIbHOI BJIACHOCTI, @ TAKOXK Npoliecy NpUHHATTA HanioHanbHOI cTpaTerii po3BUTKY BU3HaUeHOI chepu Ta
noumyky epeKTUBHUX METOAIB Il npakTH4HOI peasizanii. [[poBifHUMYU cioco6aMu JJ1s1 JOCTiKeHHS Liel Tpo6ieMu
€ HAaCTYNHI MeToAu: GyHKUiIOHATBHUH MiAxiJ (po3risijae ynpaBaiHCbKy CUCTEMY MiJIPUEMCTBA Y BUIVISAL HAG0opy
dYHKIiH, TO6TO i, 06'€fHAHUX CITIJIBHUM 3MiCTOM, BJIaCTUBOCTSIMU Ta XapaKTEPOM JisIJIbHOCTI), METO/] JIOTIYHOTO
aHasli3y (KU 6a3yeThbCs Ha JIOTIYHUX MOCHJIKAaX Ta BUCHOBKAaX), METOJ| CHHTe3y (3MICTOM fIKOTO € 06’€AHaHHSA
paHillle po34IeHOBaHUX YaCTHH NpeIMeTa B €JMHE 1{iJIe), MEeTOA AeAyKIii (MeTox nepexo/y Bifi 3HaHHA 3arajJbHUX
3aKOHOMIpPHOCTEH JJ0 OKpeMoro Horo mposiBy) Ta iH. Y cTaTTi BU3Ha4yeHo, 1o HarioHasbHa cTpaTeris po3BUTKY
cdepu iHTeseKTyaabHOI BiaacHOCTI B YkpaiHi Ha 2020-2025 pokH He € MaHALle€l0 BiJj HUHIIIHIX mpo6sieM. Takox
3’SICOBAHO, 1[0 OCHOBOIO /IJI1 €AHOCTI i KOMIIJIEKCHOTO XapaKTepy JlepaBHOI MOJIITUKH HeO6XiIHUM € IPUHHATTSA
HanioHasnbHoI cTpaTeriii po3BUTKY cdepH iHTeseKTyalbHOI BaacHocTi. OKpiM TOro, iepkaBa IOBUHHA BIIPOBAIUTH
IJIaH TNpaKTH4YHOI peasisanii crpaTerii, a/pke NpakTHKa MiATBep/PKYE HeePeKTHBHICTb BUKOHAHHS TaKHX
JIOKYMEHTIB Mic/isi TPURHATTA. ToMy NOTPiGHO MaKCHMMaJIbHO OPTaHi3yBaTH 3yCHJLJIsS OPraHiB yCix risok Biagu
JUIS1 30cepe/KeHHS yBaru Ha BUKOHAHHI Ta peasisauii 3ampoBazxeHoi pepopMu. BaK/IMBUM KPOKOM y LIbOMY
HamnpsMi € 3aBeplIeHHs cyfoBoi pepopmu. Bkazana CTpaTerisi Mae cTaTH BijoOpakeHHAM afanTauii iHCTUTYTy
iHTeJIeKTyaJIbHOI BJIAaCHOCTI /10 3arajlbHUX CBITOBUX TeHJIEHIiM Ta yCHiIIHUX €BPONENCbKUX NPAKTHUK, MiCTUTH
MeTy Ta IJIAXM Il npakTU4HOI peasizauii. Bix ycnimHoro npuiiHaTTa Ctparerii 3a/1eXKUTh N0JaJbIIHMNA PO3BUTOK
cyzoBo-1paBoBoi pedopMu B YKpaiHi, B paMKax sKOi y)ke CTBOpeHO BUIUH CyJ 3 MUTaHb iHTeJEeKTyaJbHOI
BJIACHOCTI, OZIHaK 6e3 €QHOCTI 3aKOHOJABCTBA, CTPATEriyHOi HOro Y3ro/pKeHOCTi, He MOXJHMBa NpaKTUYHA
peasizarnisi 3armoyaTkoBaHol pepopMH, a BiJIOBiIHO i BUKOHAHHSA MDXKHAapOAHUX 3000B’s13aHb. MaTepianu crarTi
CTaHOBJIATB MPAKTHUYHY L[iHHICTB J/Is1 MOAAJIBIIUX AOCJi/KeHb PO3BUTKY CY/0BO-ITPaBoBoi pepopMH B YKpaiHi

Kamwuosi cnosa: iHTeJleKTyaJIbHa BJIACHICTb, 3aKOHOJ,ABCTBO, peopraHisaliis, HallioHaJIbHUI OpraH, CUCTeMa,
CTPYKTypa

Law. Human. Environment. 2021. Vol. 12, No. 4




